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RE: Application of United Utility Companies, Inc. for adjustment of rates

and charges and modifications to certain terms and conditions for the

provision of water and sewer service; Docket No. 2006-107-WS

Dear Mr. Dong:

Enclosed for filing please find the original and five (5) copies of the motion of United Utility

Companies, Inc. ("UUC") to prohibit the introduction of the pre-filed direct testimony of North

Greenville University ("NGU") witnesses Dr. James Epting, Elaine King, and Larry Barnwell into

the record or, alternatively, to strike certain portions of the testimony and grant the Applicant an

extension in its deadlines to pre-file testimony rebutting the issues raised therein, in the above-
referenced matter.

As the motion reflects, it is based, in part, upon the grounds that NGU did not timely serve its

pre-filed testimony on the Applicant in this case and that the allowance of this testimony will deny

the Applicant, its customers and the other parties of record due process. As you are aware, UUC is

currently required to pre-file testimony on Monday, August 7, 2006, rebutting issues raised in the

pre-filed direct testimony of the other parties of record.

Given the nature of the within motion and the time limitations, UUC respectfully

requests that you, in your capacity as hearing officer, issue a directive ruling on this motion by

Friday, August 4, 2006. Alternatively, the Applicant requests that a special meeting of the
Commission be convened to address this motion not later than 24 hours after notice of same

may be posted in accordance with R. 103-815 (Supp. 2004) and S.C. Code Ann. § 30-4-80(a)

(1991).If the within motion cannot be considered and ruled upon prior to or at that time, the

Applicant respectfully requests that a hearing officer's directive be issued granting UUC an
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extensionin thetimeto file rebuttaltestimonyasto NGU's testimonyuntil aftertheCommissionis
ableto rule on thismotion.

I would appreciateyouracknowledgingreceiptof this letterandtheattacheddocumentby
date-stampingtheextracopythatis enclosedandreturningit to mein theenvelopeprovided.

If youhaveanyquestionsor if youneedanyadditionalinformation,pleasedonothesitateto
contactus.

BPM/kwk
Enclosure

Sincerely,

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian

cc (via First Class U.S. Mail):

Shannon B. Hudson, Esquire (w/enclosure)

Nanette S. Edwards, Esquire (w/enclosure)

Duke K. McCall, Jr., Esquire (w/enclosure)

Jacqueline H. Patterson, Esquire (w/enclosure)

Mr. Newton Horr (w/enclosure)



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2006-107-WS

INRE: )
Application of United Utility Companies, )

Inc. for adjustment of rates and charges )

and modifications to certain terms )

and conditions for the provision of )

water and sewer service. )

)

CERTIFICATE OF SERVICE

This is to certify that I have caused to be served this day one (1) copy of Motion for Order

Prohibiting Introduction or Admission of Testimony and Motion to Strike Testimony by

placing same in the care and custody of the United States Postal Service with first class postage

affixed thereto and addressed as follows:

Shannon B. Hudson, Esquire

Nanette S. Edwards, Esquire

Office of Regulatory Staff
Post Office Box 11263

Columbia, South Carolina 29211

Duke K. McCall, Jr., Esquire

Leatherwood Walker, Todd & Mann, PC

Post Office Box 87

Greenville, South Carolina 29602

Jacqueline H. Patterson, Esquire

Patterson & Coker, PA

1225 South Church Street

Greenville, South Carolina 2960

Mr. Newton Horr

131 Greybridge Road

Pelzer, South Carolina 29669
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Columbia, South Carolina

This 3 rd day of August, 2006.

Kristina W. Kusa
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SOUTH CAROLINA

DOCKET NO. 2006-107-W/S

IN RE: )

)
Application of United Utility Companies, )

Inc. for adjustment of rates and charges )

and modifications to certain terms )

and conditions for the provision of )

water and sewer service. )

)
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MOTION FOR ORDER PROHIBITING

INTRODUCTION OR ADMISSION OF

TESTIMONY AND MOTION TO

STRIKE TESTIMONY

Applicant, United Utility Companies, Inc., ("Applicant" or "UUC"), pursuant to S.C.

Code Ann. Regs. R. 103-840 (1976), hereby moves for an order precluding the admission of the

direct testimony of Dr. James Epting, Elaine King, and Larry Bamwell, submitted on behalf of

North Greenville University ("NGU"), into the record in the above-captioned proceeding.

Alternatively, UUC moves to strike portions of the testimony which attempt to relitigate issues

which have previously been decided by the Public Service Commission of South Carolina

("Commission"). In support thereof, Applicant would respectfully show as follows:

1. NGU was required, under 26 S.C. Code Ann. Regs. 103-869.C (Supp. 2005), to

pre-file with this Commission, and serve all _p_._____,any testimony it wished to give in the instant

docket on or before July 31, 2006. In accordance with the notice issued May 11, 2006, by the

Docketing Department of the Commission, such pre-filing and service was permitted to be

accomplished by mail, contingent upon the testimony being postmarked on that date.

2. Applicant is unaware of whether NGU timely pre-filed the testimony of its

proposed witnesses with the Commission's Docketing Department or whether it timely served

the other parties of record by mail on July 31, 2006. NGU failed to submit a certificate of



serviceto UUC demonstratingandattestingwhenservicewasaccomplished.Applicantwasnot,

however,servedwith a copyof suchtestimonyby mail on July 31, 2006. Attachedheretoas

Exhibit A andincorporatedhereinby referenceis a copyof the envelopein whichNGU served

Applicantwith a copyof the proposedtestimonyof its witnesses.As saidenvelopereflects,it

was not depositedin the United StatesMail until August 1, 2006. Moreover,samewas not

receivedin theoffice of theundersignedcounselfor Applicantuntil August2, 2006.

3. Theprovisionsof theCommission'sRulesof PracticeandProcedurespecifically

authorizetheCommissionto establishtestimonypre-filing andservicedeadlinesto beadheredto

by partiesof record. See R. 103-869.C, supra.

4. NGU's failure to timely serve Applicant with the proposed testimony of its

witnesses in the instant docket is therefore a violation of the Commission's Rules of Practice and

Procedure and state law.

5. Applicant submits that the only appropriate remedy is that NGU be denied the

fight to present the testimony of its proposed witnesses in this case. The rights of the other

parties of record to have NGU comply with the same laws, rules and orders binding upon them

cannot be ignored without violating the equal protection and due process rights of such other

parties.

6. Applicant submits that the relief sought hereby is within the inherent power of the

Commission to control the procedures employed in cases before it. Moreover, relief of the

nature sought herein is available in matters in the courts of this state when a party fails to

cooperate in discovery. Se._.__eeRule 37(b)(2)(B) SCRCP. Accordingly, the same sanction is

available to this Commission. See S.C. Code Ann. § 1-23-330(1) (2005). Applicant submits that

the pre-filing of testimony under the Commission's rules is a procedure akin to discovery since it



informs the parties,in a timely mannerprior to hearing,of the natureof anotherparty's case.

Accordingly, thetestimonyof NGU's witnessesshouldbe prohibitedfrom being introducedin

the instantcase.Se.____eOrderNo. 2002-167,DocketNo. 2001-504-E(March7, 2002)(prohibiting

DHECfrom presentingwitnesstestimonyfiled afterthepre-filing deadline).

7. Alternatively, evenassumingthat NGU had timely filed its proposedtestimony,

the Commissionshouldnot permit portionsof this testimonyinto the recordof evidencein the

instantdocket. On or aboutMay 25,2006,UUC filed with theCommissiona Motion to Dismiss

thePetitionto Intervenefiled by NGU. Themotionasserted,inter alia, that several issues raised

by NGU in its Petition had previously been litigated and decided by the Commission.

Specifically, UUC stated that disputes concerning the July 9, 2001, contract with NGU had been

ruled upon in Commission Order No. 2004-253 issued on May 19, 2004 in Docket No. 2000-

210-W/S and that the Commission should deny any attempt to relitigate these matters pursuant to

the principles of resjudicata.

8. The pre-filed direct testimony of Dr. Epting addresses issues regarding the July 9,

2001, contract and the transfer of the wastewater treatment system serving NGU - the very

issues referenced by UUC in its Motion to Dismiss and decided by the Commission in Order No.

2004-253. Therefore, the following testimony is in direct contravention of the Directive and

should be stricken:

Direct Testimony of Dr. James Epting

1. Page 2, line 4 - Page 3, line 2.

2. Page 6, lines 11-12.

9. In further support of this motion, Applicant incorporates by reference its May 25,

2006, Motion to Dismiss a Portion of the Petition to Intervene of North Greenville University

3



andto Limit the Scopeof InterventionandAnswerto Petitionto Interveneof North Greenville

Universityandits June22,2006,Replyto North GreenvilleUniversity'sResponseto Applicant's

Motion to DismissPetitionto Intervene.

WHEREFORE,having fully setforth its motion,ApplicantrequeststhattheCommission

(1) issueits orderdenyingNGU theright to introducethetestimonyof its proposedwitnessesin

this case,(2) alternatively,striking theidentifiedportionsof thetestimonyandgrantingUUC an

extensionof time in which to file testimonyrebuttingtheissuesraisedby NGU, and(3) granting

Applicantsuchotherandfurtherrelief asis just andproper.

Columbia,SouthCarolina
This 3ra day of August, 2006

Benjamin P. Mustian, Esquire

WILLOUGHBY & I-IOEFER_ P.A.
Post Office Box 8416

Columbia, South Carolina 29202-8416

803-252-3300

Attorneys for Applicant
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Exhibit "A"
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